Kelseyville, CA 95451.

 DEFAULT DECISION AND ORDER. (2013-178)

1 BEFORE THE _
BOARD OF REGISTERED NURSING
2 DEPARTMENT OF CONSUMER AFFAIRS E
; : STATE OF CALIFORNIA g
.. ) |
5 || In the Matter of the Accusation Against: Case No. 2013-178 |
6 || SCOTT ARTHUR OPTENBERG ' DEFAULT DECISION AND ORDER
2315 Eastlake Drive ' :
7 || Kelseyville, CA 95451
: : [Gov. Code, §11520]
8 || Registered Nurse License No. 761162 -
9 RESPONDENT
10
11
12 FINDINGS OF FACT
13 1. Onor about September 11,2012, Complarnant Louise R. Bailey, M.Ed.,RN, in her
14. ofﬁ01al capacity as the Executive Ofﬁcer of the Board of Regrstered Nursmg, Department of
15 || Consumer Affairs, filed AccuSation No. 2013-178 against Scott Arthur Optenberg (Respondent)
16 || before the Board of Registered Nursing. (Accusation attached ‘as Exhibit A.)
17 2. Onor about 'October 8, 2009, the Board of Registered Nursing (Board) issued
18 Registered Nurse License No. 761162 to Respondent. The Registered Nurse License was in full ‘
19 || force and.effect at all times relevant to the charges brought herein and will expire on September ;
20 30,2013, unless renewed. | | |
21 3. Onor about September 11,2012, Respondent was served by Certified and First Class ‘
22 Mail copies of the Accusatlon No. 2013-178, Statement to Respondent, Notlce of Defense, |
23 || Request for Discovery, and Government Code sections 11507.5, 11507.6, and 11507.7to
24 || Respondent's address of record which, pursuant to Business and Professions Code section 136
25 |l and/Title 16, California Code of Regulatlon sectlon 1409.1, is required to.be reported and -
26 ||. maintained with the Board, which was and is:
27 2315 Eastlake Drive
28



4. Service of the Accusation was effective as a matter of law under the provisions of .

1
X Government Code section 11505, subdivision (c) and/or Business & Professions Code section
3 || 124. _ | | v
4 5. | On or about September 19, 2012, the signed Certrﬁed Mail Recelpt was returned to
5 || our office 1ndlcat1ng a dehvery date of September 17, 2012
6 6. Busmess and AProfessrons Code section 2764 states: '
7 | The lapsing.or suspenSion of alicense by operation of law. or by order or decision of
| 8 || the board ora oourt of law, or the voluntary surrender of a license by a licentiate shall not deprive |
9 the board of jurisdiction to proceed with an investigation of or actron or disciplinary proceedlng
10 agamst such license, or to render a decision suspending or revoking such hcense
11 7. G_overnr_nent Code section 11506 states, in pertinent part: ‘
12 ‘ (e) The 'respondent shall be entitled to a hearing on the merits if the respondent filesa
13 notioe of defense, and the notice shall be de'emed a specific denial of all parts of the accusation
‘ 14 not expressly admitted._ Failure to file a notice of defense shall constitute a waiver of respondent's
- 15 right to a hearing, but the agency in 1ts discretion may nevertheless grant a hearing.
16 || 8; - Respondent failed to file a Notice of Defense vvithin 15 days after.service' of
17 the A.c‘cusation upon him, and therefore waived his right to a hearing on the merits of Accusation
18 || No.2013-178. |
19 9. Cahfornla Government Code section 1 1520 states, in pert1nent part:
20 . (a) If the respondent either fails to file a notice of defense or to appear at the hearing, the
21 | agency may take actlon based upon the respondent's express admissions or upon other ev1dence
22 and afﬁdavrts may be used as evidence w1thout any notice to respondent
- 23 10. Pursuant to its authority under Government Code section 11520, the Board after
04 having revrewed the proof of service dated September 11, 2012, signed by Brent Farrand, finds
25 Respondent isin default. The Board will take action without further hearing and, based on
26 Accusation No. ZQ 13-178 and the documents contained in Default Decision Investigatory - °
27 || Bvidence Packet in this matter which includes: R
28

Y
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Exhibit 1:

Pleadings offered for jurisdictional purposes; Accusation No. 2013-178,

1
2 Statement to Respondent, Notice of Defense (two blank copies), Request
3 for Discovery and Discovery Statutes (Government Codé sections
4 11507.5, 11507.6 and 11507.7), proof of service; and if applicable, mail |
5 receipt or copy of returned mail envelopes; ‘
6 Exhibit 2: License Hiétory Certification for Scott Arthur Optenberg, Registered
7 Nurse License No. 761162, B 4
8 Exhibit 3: Court and Arrest Records;
9 Exhibit 4: Out of State Discipline (Texas Board of Nursing);
10 Exhibit 5: Affidavit of Kami Pratab;
11 Exhibit 6: Declaration of cos;ts by Office of the Attorney Géneral for prosecution of
12 | Case No. 2013-178. |
13 || The Board finds that the charges and allegations in Accusation No. 2013-178 are separately and
‘ 14> severally true and cbrrect by clear and convincing évidenge. |
| 15 11. Taking official nptice of Certification of Board Costs and the Declaration of Costs by
16 || the Office of the Attorney General contained in the Default Decision Investigatory Evidence
17 || Packet, pursuant to the Business and Professions Code section 125.3, it is hereby determined that
18 the reasonable costs for In{/estigation and Eﬁforcemenf in connection with the Accusation are
19 || $1,137.50 as of October 16,2012.
20 //
21 /1
22 1
23 4
24
25
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DETERMINATION OF ISSUES

DEFAULT DECISION AND ORDER (2013-178) "

1
2 1. Based on the fgfegoing findings of fact, Respoﬁd_ent Scott Arthur Optenberg has
3 || subjected his following license(s) to discipline: ' '
4 a. . Registered Nurs¢ License No. 761162
5 2. The agency has jurisdiction to adjudicate this case by default. .
.6 3. The Board of Registered Nursing is authorized té revoke Respondent's 'licvense(s)
7 || based upon the followihg violations alleged in the Accuéation, which are supported. by the |
8 || evidence contaiﬁed in the Default Decision Investigatofy Evidence Pac'ketl in this case.
.10 a.  Violation of ‘B.usvi‘n‘ess and Professions Code section 27.61(a)'- Uﬁprofessibnal
11 o 'Conduct'.' | o |
12 - b. »Violation of Business and Professions Code section 2761(a)(4) - Disciplinary
i3 .actio-nv by another State Board of Nursing. = ' |
| 14 c.  Violation of Business and Pro‘feséions Code section 2761(f) - Conviction -
1.5 subs‘.cantiall_lyf related to the qualifications, functions and duties of a
16 'r'egistereci nurse. | | |
17 d. Vibiat_ion of Bﬁsines-s énd Professions Code section 2762(5) - Usev of éontfolled
18 substance or alcohol to én extent or in a mannér dangerous or injurious to
19 _ onéself and others.. | | | |
20 .e. V_ioiation of Buéiness and Professions Code section 2762(c) - Criminal
- 21 ' conyiction.inVolving alcoholic beverages or confrolled sﬁbstances.'
2 /I | | | | .
23 N ‘
24 1
25 | |
.27
28



ORDER

1
2 ITIS SO ORDERED that Reglstered Nurse Llcense No. 761162, heretofore 1ssued to
3 Respondent Scott Arthur Optenberg, is revoked.
| 4| Pursuant to Government Code section 11520 subdrvrslon (c), Respondent may serve a
5 written motion requestrng that the Decision be Vacated vand stating the grounds relied on w1th1n
: 6 -.seven (7) days after service of the.Decision on Respondent. The agency'in its discretion may
7-|| vacate the De0151on and grant a hearing on a showmg of good cause, as deﬁned in the statute.
8 ThlS Decision shall become effective on 747 b/‘; by | ,2 Jd/j’
9 It is so ORDERED Qﬂ/nww Ll 20/ E
o U d
11
12 Board f Regi’tered Nursing
13 - Department of Consumer Affairs
State of California
14
15
' 16 Attachment: _
Y Exhibit A: 'Accusation No. 2013-178
18 C S
19
20
21
22
23
4
25
26
27
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" Accusation No. 2013-178
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KAaMALA D. HARRIS

1 Attorney General of California
FRANK H. PACOE
2 || Supervising Deputy Attorney General
JONATHAN D. COOPER
3 || Deputy Attorney (General
State Bar No. 141461
4 455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
5 Telephone: (415) 703-1404
Fax: (415) 703-5480
6 || Attorneys for Complainant
7 | | BEFORE THE
.BOARD OF REGISTERED NURSING
8 DEPARTMENT OF CONSUMER AFFAIRS
o STATE OF CALIFORNIA ‘
10 [| In the Matter of the Accusation Against: Case No. - 2013 — ' 178
11 || SCOTT ARTHUR OPTENBERG ' '
2315 Eastlake Drive '
12 || Kelseyville, CA, 95451 ACCUSATION
13 || Registered Nurse License No. 761162 |
14 | Respondent.
15
16 Complainant alleges:
17 .PARTIES
18 1. LouiseR. Bailey, M.Ed., RN (Complainant) brings this Accusation solely in her
19 || official capacity as the Executive Officer of the Board of Registered Nursihg, Départment of
20 || Consumer Affairs. |
21 2. On or about October 8, 2009, the Board of Registered Nursing issued Registered
22 || Nurse License Number 761162 to Scott Arthur Optenberg (Respondent). The Registered Nurse
23 || License was in full force and effect at all times relevant to the charges brought herein and will
24 || expire on September 30, 2013, unless renewed.
25 : JURISDICTION
26 3. This Accusation is brought before the Board of Registered Nursing (Board), '
27 Depéﬁment of Consumer Affairs, under the authority of the following laws. All section
28 || references are to the Business and Professions Code unless otherwise indicated.
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4. Section 2750 of the Business and Professions Code (Code) provides, in pertinent part,

that the Board may discipline any licensee, including a licensee holding a temporary or an
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i’n’érctive*licens*e,”for*any*reas onjorovi'dedin‘A'TticleA?r(‘comméncing*withfsecti'on*2~7ﬁ 0)-ofthe
Nursing Practice Act. |
5. Section 2764 of the Code provides, in pertinent part, that the expiration of a license
shall not déprive th.e Board of jurisdiction to proceed with a disciplinary proceeding against the
liceﬁsee or to render a decision imposing discipline on the license. Under section 2811(b) of the
Code, the Board may renew an expired license at any time within eight yéars after the expiration.

STATUTORY AND REGULATORY PROVISIONS

6.  Section 490 of the Code states:

(a) In addition to any other action that a board is permitted to take against a licensee, a
board may suspend or revoke a license on the ground that the licensee has been convicted of é
crime, if the crime is substaﬁtially related to the qualifications, functions, or duties of the business
or profession for which the license was issued.

(b) Notwithsfanding' any other proVi_sion of law, a board may exercise any authority to
discipline a licensee for conviction of a crime that is independent of thé authority grénted under
subdivision (a) only if the crime is substéntially related to the qualifications, functions, 6r duties
of the business or professioﬁ for which the licensee's license was issued.

() A convi‘ctiovn-within the meaning of this section means a plea or verdict of guilty or a
conviction following a plea of rolo contendere. An action that a board is permitted to take
following the establishment of a conviction rﬁay be taken when the time for appeal has elapsed, or
the judgment of conviction has been affirmed on appeal, or when an order granting probation is
made suspending the imposition of sentence, irrespective of a subsequent order under .Section
1203.4 of the Penal Code.

(d) The Legislature héreby finds and declares that the application of this section has been
made unclear by the holding in Petropoulos v. Department of Real Estate (2006) 142 Cal.App.4th
554, and that the holding in that caée has placed a signiﬁcant number of statutes and regulations

in question, resulting in potential harm to the consumers of California from licensees who have
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been convicted of crimes. Therefore, the Legislature finds and declares that this section

establishes an independent basis for a board to impose discipline upon a licensee, and that the

- 00 ~ (@)

O
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amendment;s“tofthi'sfsection~made*by‘Ghapter%&ofthe*S'tatutes~ofA2008Adofnotfcons'ti'tlite~a—ehange
to, but rather are declaratory of, existing law.

7.  Section 2761 of the Code states, in pertinent part:

The board may take disciplinary action against a certified or licensed nurse or deny an
application for a certificate or license for any of the following:

' (a) Unprofessional conduct, which includes, but is not limited to, the following:

4 Denial of licensure, revocaﬁon, suspension, restriction, or any other disciplinafy action
against a health care pfofessional license or certificate by another state or territory of the United
States, by any other government agency, or by another California health care professional
licensing board. A certified copy of the decision or judgment shall be conclusive evidence of that

action.

(f) Conviction of a felony or of any offense substantially related to the qualifications,
functions, and duties of a registered nurse, in which event the record of the conviction shall be

conclusive evidence thereof.

8.  Section 2762 of the Code states, in pertinent part:
In addition to other acts constituting unprofessional conduct within the meaning of this
chapter it is unprofessional conduct for a person licensed under this chapter to do any of the

following:

(b) Use any controlled substance as defined in Division 10 (commencing with Section
11000) of the Health and Safety Code, or any dangerous drug or dangerous device as defined in
Section 4022, or alcoholic beverages, to an extent or in a manner dangerous or injurious to

himself or herself, any other person, or the public or to the extent that such use impairs his or her

3
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ability to conduct with safety to the public the practice authorized by his or her license.

(c) Be convicted of a criminal offense involving the prescription, consumption, or self-
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administration-of any of the substances-described in-subdivisions-(a)-and-(b)-of this-section, or the
possession of, or falsification of a record pertaining to, the substances described in subdivision (a)

of this section, in which event the record of the conviction is conclusive evidence thereof.

9. _ California Codé of Regulations, title 16, section 1444, states:

A conviction or act shall be considered to be substantially related to the qualifications,
functions or duties of a registered nurse if to a substantial degree it evidences the present or
potential unfitness of a registered nurse to practice in a manner consistent with the public health,
safety, or welfare. Such convictions or acts shéll include but not be limited to the following:

(a) Assaultive or abusive conduct including, but not limited to, those violations listed in
subdivision (d) of Penal Code Section 11160.

(b) Failure to comply with any mandatory reporting requirements.

(c) Theft, dishonesty, fraud, or deceit.

(d) Any éonviction or act subject to an order of registration pursuant to Section 290 of the
Penal Code.

COST RECOVERY

10. Section 125.3 of the Code provides, in pertinent part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and

enforcement of the case.

FIRST CAUSE FOR DISCIPLINE

(Criminal Conviction)
11. Respohdent is subject to disciplinary action under sections 490 and 2761(f) of the
Code in that he has been convicfed of a crime substantially related to the qualifications, functions,
and duties of a registered nurse. The circumstances ére as follows:

12. Oﬁ or about April 30, 2012, in Lake County Superiér Court case number CR928619,

4
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1 i| Respondent was convicted of having violated California Vehicle Code section 23103.5 (alcohol-
2 || related reckless driving). The conviction was based on an incident which occurred on or aboﬁt
3 Dcwmber48,-20H,—duringfwhich%espondentfdr0ve—afmotorfvehie—le—whiiedntoxieated;and—witii a
4 || blood alcohol level of .11%.
5 SECOND CAUSE FOR DISCIPLINE
6 (Alcohol-Related Criminal Conviction) ‘
7 13. Respondent is sﬁbj ect to disciplinary action under section 2762(c) of the Code in that
8 || he has been convicted of a crime irivolving the use, self-administration and consumpﬁon of
9‘ alcohol. The circumstances are as follows: ,
10 14.  On or about April 30, 2012, in Lake County Superior Court case number CR928619,
11 || Respondent iNas convicted of having violated California Vehicble Code section 23103.5 (alcohol-
A12 ‘related reckless driving). The conviction was based on an incident which occurri:d on or about
13 " December 8, 201 1,v during which Respondent drove a motor vehicle while intoxicated, and with a
14 || blood alcohol level of .11%. ,
15 THIRD CAUSE FOR DISCIPLINE
16 (Dangerous Use of Alcohol)
17 15. Respondent is subject to disciplinary action under section 2762(b) of the Code.in that
18 hev used aicoholic-béverages to an exterit or in a manner dangerous or injurious' to himself, any
19 || other person, or the public and/or to ‘ihe extent that such use impaired his ability to conduct with
20 || safety to the public the practice authorized by his license. The ciri:umstances are as follows:
21 16.  On or about April 30, 2012,> in Lake County Superior Court caise number CR928619,
| 22 || Respondent was convicted of having violated California Vehicle Code section 23103.5 (alcohol-
23 || related reckless dri\iing)i The conviction was based on an incident which occurred on or about .
24 || December 8, 2011, during which Respondent drove a motor vehicle while intoxicated, and with a
25 || blood alcohol level of .11%.
26 || 111
27 || /17
28 || 1/
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FOURTH CAUSE FOR DISCIPLINE.

(Unprofessional Conduct -- Revocation of Texas Licénse)

A

O o0 3 N W
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17 Respondentisfsubjectftofdisciplinary*actionfunderfsection~2~761{a)(4f)foffthevGodefin
that he committed unprofessional conduct, in that the State of Texas revoked Respondent’s
nursing license for reasons substantially related to the practice of nursing. Thé circumstances are
as follows: | | |

18.  On or about December 13,201 i, in an action entitled “In the Matter of Permanent
Certificate Number 441235 Issued to Scott Arthur Optenberg,” the Eligibility and Disciplinafy

Committee of the Texas Board of Nursing revoked Respondent’s nursing, license,l Permanent

. Certificate Number 441235. This action was based on ﬁndings that Respondent had committed

misconduct as follows:

" a Failure to document a new order to increase the amount of medication to be
administered to a patient, and failure to forward the new medication order to the
hospital pﬁarmacy, which éctions affecfed the efficacy of the patient’s treatment.

b. Administration of an incorrect dose of medication to a patient, which error was likely to
cause injury to the patient. _
c. Falsely documenting the transmission of a medication order to the hospital pharr‘naéy,
resulting in a patient not receiving‘ necessary, prescribed medication. .
PRAYER _ ‘
WHEREFORE, .Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Board of Registered Nursing issue a decision: |
1. | Revoking or suspending Registered Nurse License Number 761 162,. issued to Scott -
Arthur Optenberg; |
2. Ordering Scott Arthur Optenberg to pay the Board of Registered Nursing the

reasonable costs of the investigation and enforcement of this case, pursuant to Business and

! In Texas the terms “License” and “Certificate” are used interchangeably. (See Vernon’s
Texas Statutes and Codes Annotated, section 301.452, 2012 Volume, Revisor’s Note (1);
Vernon’s Texas Statutes and Codes Annotated, section 51.001(3), 2012 Volume).
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Professions Code section 125.3;

3. Taking such other and further action as deemed necessary and proper.
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. 7
DATED:,WM U, Zot2— /%‘UMUL / %/
' ' /LOUISE R. BAILEY, M.ED., RN
Executive Officer
Board of Registered Nursing
Department of Consumer Affairs
State of California
Complainant
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